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The issue of expropriation is one of the most contentious issues in the field 
of protection of the international investment. With the changing practice of 
international investment, the identification of indirect expropriation has been 
concerned widely in the international community, especially since the “North 
American Free Trade Agreement” (NAFTA) came into effect，many disputes 
involving expropriation issue have been submitted for international arbitration 
according to NAFTA Chapter 11. How to identify the indirect expropriation 
becomes a new focus in the field of investment expropriation. This thesis tries 
to do some research on this issue in three aspects: international investment legal 
theory; new development of international investment treaties in terms of 
indirect expropriation; and new trends in legal practice. Based on the research, 
this paper tries to establish a general framework for the identification of 
indirect expropriation, forecast its development trend, as well as bring forward 
some suggestions to improve the expropriation provisions in China’s Bilateral 
Investment Treaties (BITs). 
This thesis consists of three chapters in addition to introduction and 
conclusion. 
The introduction mainly reviews the genesis of expropriation of foreign 
investment. There are many background reasons behind the emergence of  
indirect expropriation：the rising of international investment liberalization; the 
expansive definition of investment; complexity and sophistication of state 
regulation activities. 
 Chapter One introduces the focus in the field of expropriation of  
foreign investment has converted to the identification of indirect expropriation 
and the differences with state regulation practices without compensation from 















the sole effect test, purpose test and effect and purpose test from the perspective 
of legal doctrine separately. 
 Chapter Two studies the indirect expropriation mainly from the 
perspective of legal norms and legal practice in empirical level. By comparing 
the indirect expropriation clauses in multilateral investment agreements and 
bilateral investment treaties, unified and operational rules haven’t still emerged. 
Fortunately, the good news is as the publication of the U.S. model BIT 2004, 
new rules seems to have formed. Through comprehensive studing many 
international arbitration cases, this chapter summarizes that impact on 
investment, reasonable investment-backed expectations, purpose of state 
regulation activities and other factors are considered in determining whether a 
measure constitutes an indirect expropriation. 
The third Chapter analyses the potential risk of this issue in China by 
studing the problems exist in indirect expropriation provisions of China's BITs. 
Lastly this thesis gives some suggestions to improve those provisions by 
reference to the U.S.Model BIT and Canada’s new FTA and considering the 
actual situation of our country. 
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BIT Bilateral Investment Treaty 双边投资条约 
ECHR European Court of Human Right 欧洲人权法院 
FTA Free Trade Agreement 自由贸易协定 
ICSID International Centre for Settlement of Investment 
Disputes 解决投资争端国际中心 
MAI Multilateral Agreement on Investment 多边投资协定 
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绪  论  
1 








虽然国际法上的间接征收问题早在 20 世纪 20 年代就已经出现，但在










20 世纪 90 年代以来间接征收问题日益引起普遍重视并引发广泛争议，
其直接原因是国际仲裁机构受理的间接征收大案增多 , 且屡屡指向素来指
控别国采取征收措施的发达国家。特别是许多案件以《北美自由贸易区协
定》( NAFTA) 第 1110 条作为依据向投资东道国的成员方频频提起投资仲
裁 , 如 Metalclad 公司诉墨西哥案 ( 1997) 、S.D.Myers 公司诉加拿大案
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